BLACKMAILERS, BRIBE TAKERS, AND
THE SECOND PARADOX SIDiiEY W. DELONGt The criminalization of blackmail has been considered paradoxical because it would make unlawful a threat to do something the threatener has a legal right to do. The blackmailer threatens to disclose an embarrassing or harmful secret of the victim unless she 1 is paid for secrecy. She may lawfully disclose the victim's secret?
and may lawfully make an unconditional threat to disclose it. 3 The threat becomes unlawful only when coupled with an offer to keep the secret in return for payment. 4 Yet, most victims of blackmail t Associate Professor of Law, University of Puget Sound School of Law; J.D.
1974, Yale Law School; A.B. 1969, Vanderbilt University. I would like to thank the following people for their suggestions and helpful criticisms of earlier drafts of this article: Janet Ainsworth, Scott Altman, Jeanne Matthews, and Julie Shapiro. 1 As a stylistic convention, this paper will use feminine pronouns to refer to persons who are menaces, blackmailers, and bribe-takers and masculine pronouns to refer to persons who are blackmail victims and bribers. This arbitrary usage serves to clarify some otherwise ambiguous passages and is not intended to suggest any gender-based generalizations about real world perpetrators or victims of blackmail. Inc., 50 U. CH. L. REV. 553, 557 n.6, 558 (1983) (threats to do what one has a right to do are "essential to the preservation of any system of liberties, for if one person does not have the right to threaten actions that he may or may not do, he has to act without giving warning. This in turn will work to the disadvantage of the other party, who is now deprived of the choice that the threat would have otherwise given him."). An unconditional threat must be distinguished from a conditional threat, or a threat coupled with an offer to refrain from the threatened action if the victim cooperates in some way. When Professor Gordon argues that it is not paradoxical to criminalize threats to do something that the threatener has a right to do, she seems to be referring to conditional threats. See WendyJ. Gordon, Truth and Consequences: The Force of Blackmail's Central Case, 141 U. PA. L. REV. 1741 REV. , 1742 REV. -46 (1993 .
4 See MODEL PENAL CODE § 223.4(3) & cmt. 2(g) (1980) (theft by extortion) ("A person is guilty of theft if he purposely obtains property of another by threatening to ... expose any secret tending to subject any person to hatred, contempt or ridicule, or to impair his credit or business repute .... "). [Vol. 141:1663 would presumably prefer such an offer to an unconditional threat: the offer cannot make the victim worse off than the unconditional threat and it might make him better off by giving him an opportunity to buy the menace's silence. Thus, it seems paradoxical to permit the unconditional threat and prohibit blackmail.
Existing theories attack the paradox by arguing that the blackmail exchange only appears to be mutually beneficial, but is in fact either wrongful or wasteful. They justify the law prohibiting blackmail as a way of preventing this exchange from taking place. But these theories ignore a second paradox of blackmail: it is not unlawful for one who knows another's secret to accept an offer of payment made by an unthreatened victim in return for a potential blackmailer's promise not to disclose the secret. What would otherwise be an unlawful blackmail exchange is a lawful sale of secrecy if it takes the form of a "bribe." 5 Lawful bribery poses an obvious challenge to theories that are premised on either the wrongfulness or wastefulness of the blackmail exchange: both 5 Throughout this paper, the term "bribe" will be used to refer to the lawful purchase of a secrecy agreement by an unthreatened victim. Economists have used the term "bribery" nontechnically to refer to paying someone to refrain from taking some action that the person is entitled to take. See GUIDO CALABREsI, THE COSTS OF AccIDENTS: A LEGAL AND EcONOMIC ANALYSIS 150-52 (1970) (contending that in the absence of information suggesting which party can more cheaply avoid a risk, the law should allocate the costs of an accident to the "best briber," the one who can most cheaply enter into exchanges to reallocate the risk); RIcHARD A. PosNEa, ECONOMIC ANALYSIS OF LAW 600-02 (4th ed. 1992) (noting that to an economist, settlement of a legal claim is a form of "perfectly lawful bribery"); William M. Landes & Richard A. Posner, The Private Enforcement of Law, 4J. LEGAL STUD. 1, 43 (1975) (arguing that because blackmail and bribery consist of payments in exchange for not enforcing the law, where there is no public monopoly, bribery will be permitted, such as when a case is settled out of court).
This article excludes unlawful or unenforceable confidentiality agreements, such as those that would constitute criminal bribery, obstruction ofjustice, or subornation of perjury. See Lachman v. Sperry-Sun Well Surveying Co., 457 F.2d 850 (10th Cir. 1972) (refusing on public policy grounds to enforce oil well lessee's claim that defendant surveyor breached a contract forbidding disclosure of the results of a well directional survey that showed that lessee was tortiously obtaining oil from adjoining tract); Alan B. blackmailers and bribe-takers accept money for silence and the bribe transaction seems to entail the same economic costs as does blackmail.
An adequate theoretical justification for the prohibition of blackmail should explain both of its paradoxes. However, a review of contemporary theories of blackmail shows that they are able neither to explain why blackmail is criminalized nor to rationalize the different treatment of blackmail and bribery. This review suggests that the paradoxes of blackmail may not yield to rational analysis.
In contrast to deductive analyses premised on rights or economics, this paper offers an account of bribery and blackmail that is premised on their different social meanings. I suggest that the legal and moral treatment of bribery and blackmail spring from separate, unrelated societal prototypes or narratives that express ideas of community and solidarity, rather than economic rationality or individual rights. Abandoning the search for a unified instrumentalist theory, this account seeks instead to define the social meaning of bribery and blackmail.
I. A CRITIQUE OF SOME ECONOMIC THEORIES OF BLACKMAIL

A. The Economics of Secrets
Theorists of blackmail who utilize economic analyses seek to justify the prohibition of the blackmail threat on the basis of net social cost. These theorists argue that the blackmail transaction reduces social wealth, either by being wasteful in itself or by creating incentives for wasteful behavior. They justify criminal prohibition of blackmail threats as the most efficient means of reducing this social cost.
6
In economic terms, both blackmail and noncriminal bribery are exchanges that internalize an externality. 7 The risk of negative externalities arises whenever one person (a "menace") has the power to act in a way that would inflict harm on another person (a [Vol. 141:1663
"victim") without violating any legal rule and without incurring legal liability to pay compensation for the harm. Because the law does not require the menace to take the victim's loss into account in deciding whether to act, the menace may act in ways that create net social costs. In more traditional terms of legal analysis, the menace possesses the power to harm a victim as an incident to the exercise of a legal right or privilege.
8
Both bribery and blackmail exemplify a typical response to externalities: an exchange in which the menace agrees to forbear from causing harm in return for payment. Forbearance exchanges in which the victim purchases a property or contract right that prohibits the harmful act are common features of economic life.
9
These exchanges alter the legal relations between the parties so as either to disable the menace from inflicting the harm or to obligate her to pay compensation if she inflicts it. The externality is thus internalized in the sense that the menace must take the victim's loss (and her own potential liability) into account in deciding whether to do the harmful act.
0
A frequent subject of forbearance exchanges is secrecy: actual or potential menaces sell promises of secrecy to actual or potential victims. Examples include an attorney's promise not to disclose the confidences of a client, a departing employee's agreement not to disclose the trade secrets of an employer, a settling litigant's agreement not to disclose what she learned during civil discovery, or a blackmailer's agreement not to disclose the secret of her victim. 8 In Hohfeldian terms, a menace has a right to cause the harm if he can enforce the performance of a duty by the victim, including a duty of noninterference with the menace's action; the menace has a privilege to cause the harm if the victim has no right to prevent him from doing it, or to penalize him thereafter. See Wesley N. Holifeld, Some Fundamental Legal Conceptions As Applied inJudicial Reasoning, 23 YALE LJ. 16 (1913).
9 Examples include a property owner's purchase of a negative easement from a neighbor, a devisee's purchase of a quitclaim deed from a potential adverse claimant, an employer's purchase from an employee of a covenant not to compete, and a corporation's repurchase of its shares held by corporate raiders.
10 In his classic study of the relation of legal rules to social cost, Ronald Coase repeatedly illustrated how such exchanges could lead to allocatively efficient results regardless of the initial allocation of legal entitlements to cause such harm. See Ronald H. Coase, The Problem of Social Cost, 3J.L. & ECON. 1, 2-15 (1960). Half of the reallocative exchanges that he described were forbearance exchanges in which the party legally entitled to harm the other was paid to refrain from such harm. In the other half, the parties engaged in "permissive exchanges" by which the party entitled to be free from harm was paid to permit it. See id.
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The market power of a seller of secrecy depends upon whether she knows the secret at the time of the sale. At the time of the fee agreement, for example, the attorney has not yet learned the client's secret. If she sells her services in a competitive market, she must bid against others who might also offer secrecy. The price she wil charge for confidentiality-the portion of the fee necessary to compensate her for this promise-will be a function of her opportunity cost in forgoing the future ability to disclose the secret." In the case of the attorney, it will usually be small. 2 By contrast, the departing employee, the litigant, and the blackmailer have learned the secret before the sale. A menace who has learned her victim's secret is a monopolist because her disclosure alone is sufficient to harm the victim and she is the only person who can sell protection from that disclosure. The price she will charge usually tends to be a function of the harm that disclosure would cause the victim rather than a function of her opportunity cost in forgoing the disclosure.
Even though it may involve such monopoly power, however, a confidentiality agreement is presumptively beneficial to both parties. Any price the parties agreed upon would be less than the cost to the victim of suffering disclosure 1 3 and more than the value to the menace of making disclosure. 14 Therefore a confidentiality exchange, in the absence of other effects, would increase social utility, since each party would be better off after the exchange than 1 See generally COOTER & ULEN, supra note 7, at 32-36 (discussing the tendency of price to approach the marginal cost of production in competitive markets).
12 The cost of confidentiality is not zero, given both the occasional liability of an attorney for violating the privilege and the effect of such an obligation on an attorney's ability to represent other clients.
Is If the seller is a monopolist, however, as in the typical case of blackmail, then the price of confidentiality may capture almost all the utility that the victim would obtain from the exchange. Thus, in the typical situation in which the blackmailer "bleeds" the victim repeatedly, the exchange is only slightly beneficial from the victim's point of view.
14 This value represents the opportunity cost to the menace of forgoing the exercise of the privilege to disclose the secret. It includes not only the possibility of selling the information to another buyer but also the nonmonetary enjoyment the menace might experience in making the disclosure. This value is negative if disclosure would be more costly to the menace than nondisclosure. This might be the case, for example, if the secret involved an embarrassing event in which both the menace and the victim were participants. If the opportunity cost of disclosure is not positive, the menace will presumably not make the disclosure, regardless of whether a forbearance exchange has taken place.
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B. Is Blackmail Really Inefficient?
First, the confidentiality agreement may be allocatively inefficient because third parties would have valued disclosure of the secret more than the victim values secrecy. In a world of third parties, incomplete information, and transaction costs, a confidentiality exchange might be inefficient despite both parties' willingness to enter it. First, confidentiality may create its own externality by being more costly to third parties than beneficial to the two contracting parties.
Second, the exchange might be wholly unnecessary because the menace would not have disclosed the secret in its absence. Third, the possibility of such an exchange might lead the parties to make strategic, nonproductive investments in bringing it about or preventing it. Finally, because the relationship between the menace and victim constitutes a bilateral monopoly, the exchange might be so costly to negotiate and enforce that the gains from the exchange would be exceeded by transaction costs.
1 6 As will be discussed below, economic reasoning might rationalize laws against blackmail on grounds that blackmail entails more of these costs than do other forbearance exchanges.
Even if an argument based on social costs could justify outlawing blackmail, however, the economic rationale for the present configuration of the criminal law in this area would remain seriously incomplete if it did not address an additional anomaly. All the foregoing points about the possible inefficiency of legalized blackmail apply equally well to bribery. No less than a blackmail exchange, a bribe may involve monopolistic profit, may affect third 15 Such an exchange might take place if the menace makes a bluff threat. Because the menace would not have made good on her threat, the payment to her does not benefit the victim. Rather, it simply shifts some of the victim's wealth to the menace at some positive transaction cost.
16 Economists use the term "transaction costs" to refer to the costs the parties incur in engaging in exchange transactions. One commentator has noted that transaction costs "include the costs of identifying the parties with whom one has to bargain, the cost of getting together with them, the costs of the bargaining process itself, and the costs of enforcing any bargain reached." A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND EcONOMICS 12 (2d ed. 1989). In the usual bargain between a blackmailer and her victim, neither can deal with any other person. "If there are significant elements of bilateral monopoly in a two-party transaction, that is, if neither party has good alternatives to dealing with the other, transaction costs may be quite high." POSNER, supra note 5, at 62. parties, may be unnecessary, may induce strategic investments, and may entail excessive transaction costs. Once the negotiations begin, the identity of the initiator is irrelevant to the economic efficiency of the ensuing transaction.
Yet the bribe-taker is not treated like the blackmailer. So long as an unthreatened victim first offers to pay the menace for silence, the resulting exchange subjects neither participant to criminal liability. 1 7 If one were to take the position that blackmail is outlawed because it is inefficient, one must then either argue for the criminalization of bribery or explain why the law permits noncriminal bribes that accomplish the same result as blackmail. The following brief review of the economic arguments concerning blackmail suggests that scholars cannot explain the legal distinction between blackmail and bribery. Some economic analysts assert that legalized blackmail would interfere with optimal law enforcement by increasing the total costs of law enforcement and by creating inefficient incentives for people contemplating the criminal and noncriminal acts for which they could be blackmailed. Thus, Richard Posner argues that legalized blackmail would lead to an inefficient overenforcement of criminal laws that would conflict with a "decision to rely on a public monopoly of law enforcement in some areas of enforcement." 1 8
"Overenforcement" might lead to two different forms of inefficiency. First, Posner argues that private investments in enforcement, such as those made by blackmailers, would render the total social investment in crime control suboptimal. He argues that crime can be deterred at the least cost only if one entity (the government) controls all enforcement expenditures and can set optimal levels of criminal apprehension and punishment. But the costs of criminal law enforcement are themselves a subset of the total social cost of crime prevention, which includes all investments that raise the ex ante costs of crime to the potential criminal. The state can never have a monopoly on crime prevention expenditures, which include such diverse phenomena as neighborhood watch programs, surveillance cameras, burglar alarms, armored cars, and karate lessons. 19 Many of these crime prevention efforts take effect after the crime takes place, as does blackmail. It seems arbitrary to classify blackmail as "enforcement" rather than "prevention." . But so long as bribery is lawful, and does not, for example, constitute obstruction ofjustice, the criminal may freely bid for secrecy in competition with the police. Laws against blackmail merely prevent the menace from making the first offer.
19 The levels of public and private spending on crime prevention may be reciprocally related. Posner may be arguing that absolute control of public enforcement is necessary to drive private spending, and therefore total social cost, to the optimal level. But prohibition of investments in private spending seems unnecessary to achieve this outcome.
20 Indeed, historically, the law had a variety of procedural mechanisms which allowed private citizens to enforce the criminal law, including private prosecutors and qui tam actions. See LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 287, 581 (2d ed. 1985) (describing nineteenth century private prosecution and law enforce-The case for outlawing blackmail to preserve the state's enforcement monopoly thus seems uncompelling.
"Overenforcement" might also refer to the inefficiency created by preventing appropriate levels of the illegal activity from taking place. 2 1 Because criminal laws are inherently overinclusive, they prohibit some acts whose benefits outweigh their social costs. Ideally, prosecutors will refuse to bring charges in such instances. Posner may be contending that if potential law-breakers thought that they could be legally blackmailed, their expected cost of the activity would rise above the optimal level and the desirable level of law-breaking will not occur.
This argument, too, fails to justify the prohibition of blackmail, even granting the unprovable assumption that legalized blackmail would raise rather than lower the expected cost of proscribed activity. The exercise of prosecutorial discretion does not lead to optimal lawbreaking unless potential lawbreakers expect not to be prosecuted at the time they are deciding whether to commit the proscribed act. If they correctly anticipate that the prosecutor will not prosecute, then their expected costs will include the costs of neither prosecution nor blackmail and they will refuse to pay blackmail if it is demanded. Conversely, if they incorrectly anticipate that the prosecutor will prosecute, then their lawbreaking will be suboptimal because their expected costs will have included prosecution. In either case, legalized blackmail would seem to have no effect on optimal crime rates. 21 See Landes & Posner, supra note 5, at 38-43.
22 Generally, any prediction of the incentive effects of legalized blackmail on its potential victims can be neither established nor refuted in the absence of data which we simply do not possess. The possibility of being blackmailed represents both a risk and an opportunity to a person calculating the expected costs of contemplated crime because the victim typically perceives that the blackmail payment will cost less than the cost of disclosure. If legalized blackmail did not increase the probability of detection, it might actually decrease the potential criminal's expected costs of crime because the criminal could anticipate that at least some menaces would sell silence rather than tell the police. SeeJennifer G. Brown, Blackmail as PrivateJustice, 141 U. PA. L. REV. 1933 REV. , 1939 REV. -41 (1993 .
Legalized blackmail might, however, have other effects that increase the expected costs of crime. Menaces who would have remained silent might choose to blackmail. Potential menaces who would not have known of the crime might increase their efforts at detection in order to sell their silence. The net effects of these responses on the expected cost of crime cannot be known in the absence of empirical data.
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1671 [Vol. 141:1663 Finally, the victim-incentive theories of blackmail fail to address the bribery/blackmail dichotomy. The potential for paying and accepting bribes will alter both the expected costs of crime and the incentives to discover a victim's secrets. Posner's analysis suggests that legal bribes cause inefficient overenforcement of both types. His rationale for blackmail statutes would equally justify outlawing bribery, and so fails to account adequately for current law.
2. "Lawful Blackmail Would Lead to Wasteful Investments of Resources by Blackmailers and Their Victims."
Theories propounded by Ronald Coase, Douglas Ginsburg, and others justify the prohibition of blackmail as a way of saving the social cost of wasted behavior. If blackmail were legal, potential blackmailers would expend resources in seeking out secrets that they could then sell to potential victims. The expenses of the blackmailer in making the threat and of the victim in resisting it are also deadweight social losses that will be saved if the blackmail transaction is prohibited. 23 In a similar vein, Professor Richard
Epstein argues that legalizing blackmail would lead to the creation of large enterprises whose entire productive resources would be given over to the pointless discovery and subsequent suppression of embarrassing facts.
24
Thus, one cannot determine whether legalized blackmail would increase or decrease the ex ante costs facing a potential criminal or social deviant. 23 "Blackmail involves the expenditure of resources in the collection of information which, on payment of blackmail, will be suppressed. It would be better if this information were not collected and the resources were used to produce something of value." Ronald H. 24 See Epstein, supra note 3, at 564-65 (arguing that such enterprises would lead to secondary criminal activity by blackmail victims seeking to raise money to pay menaces). Although some blackmailers may not expend any costs in learning their victims' secrets, a rule outlawing all blackmail may be the most efficient in a world fraught with transaction costs. Where judicial determinations are costly and imperfect, a prohibition of all blackmail would be efficient whenever the cost of judicially discriminating between casually acquired information and intentionally acquired information exceeds the social value of the efficient blackmail suppressed. This cost would include not only the administrative costs of trying such issues but the significant error costs incurred when the process arrives at an inaccurate judgment.
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One may for the sake of argument grant these assumptions about the incentive effects of legalized blackmail and still reject the conclusion that laws against blackmail are efficient. The waste reduction theory ignores the social cost of suppressing efficient blackmail exchanges. In all cases in which the menace would otherwise have disclosed the victim's secret, a blackmail exchange is at least presumptively efficient from the perspective of the menace and victim. The victim is able to purchase secrecy, a benefit to which he is otherwise unentitled and that would be unavailable in the absence of the exchange. Waste reduction theorists ignore this benefit by assuming that most blackmailers would not disclose the secret if they could not blackmail the victim. 25 Yet this assumption is quite doubtful. Given the very low costs of disclosure to most blackmailers, the social rewards of disclosure, and the blackmailer's typical disregard for the victim's feelings, it seems likely that many if not most people who would threaten blackmail would happily disclose their victim's secret if blackmail were prevented.
Conversely, it is likely that many who disclose secrets under the present legal system would consider blackmail if it were legal. Some victims of these disclosures would prefer to pay blackmail. In assessing the efficiency of the counterfactual world of legalized blackmail, one must balance the costs identified by the waste reduction theorists against the costs of harmful disclosures that occur under the current system and that would be prevented if blackmail were legal. The waste reduction theory fails to make its case in the absence of information about the relative magnitudes of these two types of cost.
But even granting its assumptions, the waste reduction theory also fails to account for the differentiation between bribery and blackmail. Both transactions simply transfer wealth from the victim to the menace at some transaction cost. Both lead to pointless deadweight losses and economically sterile exchanges. Both involve the costs of bilateral monopoly negotiations. No economically 25 Most waste reduction theorists simply assume the contrary. See, e.g., POSNER, supra note 5, at 69-71 (stating that even though the threatener professes an intent to disclose the victim's secret, the threatener does not "really" want to carry out the threat but only obtain the victim's wealth). Some deontological theorists also make this assumption. See Gordon, supra note 3, at 1746 (acknowledging some blackmail threats to be genuine, but defining the "central case" of blackmail as one in which the menace "has no intent or desire to publish the information except as an instrument" toward the purpose of obtaining an advantage from the victim).
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"Lawful Blackmail Would Lead to Costly
Reallocative Exchanges."
Coase also sees the law of blackmail as assigning to the victim a "right not to be blackmailed," which is efficient because the victim is the party who is likely to value the right most highly. 6 The law of blackmail is thus argued to be efficient under the eponymous Coase Theorem, which holds that legal entitlements should, where possible, be assigned to the party who would bid the most for them, in order to save transaction costs of reallocative bargaining.
27
Prohibition of blackmail threats saves the transaction costs of the reallocative blackmail transaction. But Coase seems to have gotten it backwards. Laws against blackmail prohibit a reallocative bargain that is made necessary because the right to disclose the secret has been assigned to the menace. The effect of blackmail statutes is to disable the victim from buying confidentiality in any bargain that is initiated by the menace, even though threats by the menace might be the only way the victim can learn of his risk or of the opportunity to buy confidentiality. Thus, current law operates exactly opposite to Coase's prescription: it both assigns the entitlement to the wrong party and prohibits reallocative bargains necessary to correct the misassignment.
He argues:
In a blackmailing scheme, the person who will pay the most for the right to stop the action threatened is normally the person being blackmailed. If the right to stop this action is denied to others, that is, blackmail is made illegal, transaction costs are reduced, factors of production are released for other purposes and the value of production is increased. This is an approach which comes quite naturally to an economist .... Coase, supra note 23, at 673. This seems to be inaccurately expressed, since it is only the victim who wants the "right to stop the action," i.e., to prevent the threatened disclosure. If Coase means that the victim will always pay more for secrecy than the menace's reservation price for the right to disclose, then he must explain why the law allocates the disclosure entitlement to the menace, as argued in the text. If he means instead that the victim will always pay more for secrecy than third parties will pay for disclosure, then his assumption is unfounded, as argued in the following subsection.
27 See id. at 673 ("[T]he value of production would be maximized if rights were deemed to be possessed by those to whom they were most valuable, thus eliminating the need for any transactions.").
No useful explanation of the bribery/blackmail distinction can be deduced from the Coase Theorem. Transaction cost analysis cannot differentiate between exchanges on the basis of the identity of the initiating party. Reallocative bargaining initiated by the menace is no more costly than that initiated by the victim.
4. "Market Price Blackmail Should be Lawful." Some economic theorists have suggested that blackmail should be unlawful only in cases in which the blackmailer sells his secrecy to the victim at a price exceeding the value of the secret to an alternative purchaser. 28 This theory of "market price" blackmail views the blackmailer's promised secrecy as imposing an opportunity cost, representing the price he could obtain by disclosing the secret to a third party. The blackmail transaction permits the victim to outbid the third party, thus allocating the information or its secrecy to the highest valued use. Under this theory, the blackmailer would act illegally only by charging more than the third party's bid.
In order to put the market price theory into effect, however, the court must know the amount that would be bid for the information by third parties. The defense would appear to be available only in relatively rare cases in which the defendant is able to produce a bid from a willing buyer and show that the victim paid no more. Yet, in those rare cases and in the absence of dynamic effects or transaction costs, market price blackmail seems to be justifiable.
Nevertheless, there are likely to be dynamic effects and costs. A victim will often be unable to discern a true market price blackmailer (in which case the victim may be advised to pay her off) from a false market price blackmailer (in which case the victim might not only refuse to pay but might also threaten her with criminal liability). In most cases, the victim cannot confirm the third party's bid without risking disclosure of the secret. As a 28 See ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 84-86 (1974) (arguing that a blackmailer "could legitimately charge only for what he forgoes by silence"); Murphy, supra note 23, at 164-65 (arguing that the blackmailer "should be allowed to offer 'first refusal' to the victim"); cf. CHARLES FRIED, CONTRACT AS PROMISE 102 (1981) (noting that although we condemn blackmail generally so "that investments in the misery of others should not be lucrative," the law should permit recovery of opportunity costs by ajournalist who acquired the secret he is offering without the intention of blackmail).
[Vol. 141:1663 result, if market price blackmail were legal, a victim might never discover whether he was actually the victim of a crime.
The economic story of efficient blackmail 29 assumes that secrecy will not impose greater costs on third parties than its combined utility to the blackmailer and victim. A related, implicit rationale for legalizing market price blackmail is that to permit the victim to bid against the third party would foster allocative efficiency: a victim who offers more must value secrecy more than the third party values disclosure. Yet, when the third party is the general public, the well known free-rider problem and the cost of aggregating individual bids may prevent the public from offering the true total value of disclosure and lead to an inefficient secrecy agreement.
Even when the third party is an individual with whom the menace can easily negotiate, transaction costs peculiar to the sale of information may preclude allocative efficiency. Buyers of irregularly produced information, such as scandal, face higher costs in assessing its value to them than do buyers of other goods. 3 0 The subject matter of the sale, the secret itself, cannot be described to the buyer for purposes of valuation without disclosing the secret. One cannot ask a spouse what she would pay to learn that her husband was a philanderer without giving away most of what one is trying to sell. She is also unlikely to bid much simply to learn something of advantage to her. Even disclosing the name of the competing victim/bidder might give away too much information to the third party/bidder. A seller is not likely to be freely forthcoming with such information because inadvertent disclosure of the secret would cost her both possible buyers. In the absence of such information, however, the third party is unlikely to bid the true value of the secret.
Thus, even after an auction between victim and third party, one cannot conclude in general that the outcome, whether a blackmail exchange or disclosure, is allocatively efficient. The failure to legalize market price blackmail may represent a societal guess that disclosure of harmful secrets is generally more valuable than their 2 See supra notes 13-14 and accompanying text. so By contrast, merchant buyers of regularly produced information, such as oil exploration results or market surveys, are much better able to assess the personal value of the information before they learn the content. For a discussion on determining the proper price for information, see COOTER & ULEN, supra note 7, at 112-16.
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concealment. A similar guess about the relative magnitudes of efficient blackmail transaction costs was seen to underlie the arguments for and against the waste reduction theories. The crucial role of such raw guesswork undermines the economist's rhetorical pose of scientific neutrality by exposing the moment at which he chooses which story he will tell, a choice that is not validated by economic rationality.
Even were the economic argument against market price blackmail persuasive, however, it would be equally applicable to noncriminal bribery. Bribers, like blackmail victims, must decide whether and how much to bid with incomplete information about the menace's intention. So far as third parties are concerned, a successful bribe creates the same externalities as the corresponding blackmail exchange. Potential bribe-takers might even invest in secret gathering, with the hope of inducing bribe offers. The defense of the status quo against the subversive market price blackmail theories leaves even fewer justifications for the legality of bribery.
In summary, although existing economic justifications for prohibiting blackmail offer plausible stories about its inefficiency, they cannot exclude equally plausible, yet contrary stories that legalized blackmail would be efficient. Moreover, none of the existing economic explanations justifies the radically different treatment accorded to substantively identical exchanges by the blackmail/bribery boundary.
C. Blackmail Is Not Economically Dfferent from Bribery
The economic theories justifying the prohibition of blackmail are inconclusive because of the uncertain cost that outlawing blackmail entails. But assume that economic reasoning could somehow demonstrate that laws against blackmail are efficient. If so, could it also justify the legality of bribery?
As I have discussed above, most economic justifications for criminalizing all blackmail apply equally well to criminalizing all bribery. I can suggest only two potential economic reasons to differentiate blackmail from bribery. First, as waste reduction theorists contend, outlawing blackmail may reduce investments by potential menaces in discovering secrets and by potential victims in hiding them. By contrast, legalized bribery seems to entail a lower risk of such investments. A menace whose threats will be barred may be less likely to invest in discovering a secret because she
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1678 UNIVERSITY OFPENNSYLVANIA LAWREVIEW [Vol. 141:1663 cannot depend on revealing her knowledge and selling forbearance. Investing in becoming a blackmailer seems more promising than investing in becoming a bribe-taker. This justification seems weak, however, because a threat is not always necessary to induce an exchange. Without uttering a threat, menaces can often induce a bribe by openly gaining the power to harm the victim. For example, the civil plaintiff who has discovered a "smoking gun" document can confidently sit back and await a generous settlement offer. Similarly, a corporate raider hoping for greenmail makes her "threat" apparent by openly purchasing the target company's stock. The problem of interpretation makes the threat requirement too crude to distinguish blackmailers from bribetakers. Thus, it may be feasible for a potential bribe-taker to invest in learning secrets.
The second possible justification for the distinction turns on the costs associated with bluffing that legalized blackmail might entail. In most forbearance exchange situations, the possibility of bluffing increases the transaction costs borne by both victims and menaces. Victims incur information costs in unmasking bluffs and certifying true threats. Victims also incur the costs of mistakes: an unnecessary exchange when they believe a threat that turns out to have been a bluff, a lost opportunity to exchange when what they believe to be a bluff turns out to have been a true threat. On the other side of the transaction, menaces incur the costs of masking bluffs'.and of making their true threats credible. They, too, will often suffer increased costs if their true threats are mistaken for bluffs because they will have to incur the increased cost of making good on their threat rather than incur the smaller costs of a forbearance exchange.
Because bluffs arise only when menaces make threats, not when victims make offers, one might explain the legality of bribery and the illegality of blackmail by the idea that victim-initiated exchanges are less likely than menace-initiated exchanges to be the product of a bluff. With the possibility of bluffing removed, bribes are statistically more likely to occur in situations in which the disclosure will occur in the absence of exchange.
While this justification might have some appeal in cases of other extortive forbearance exchanges in which a menace will incur significant costs in making good on her threat, it is unlikely that the cost of bluffing is significant in most blackmail transactions.
3 1 The 51 A notable exception occurs when the menace is a coparticipant in crime or embarrassing activity that she threatens to disclose. Here she may face significant simple disclosure of a secret will rarely cost the menace anything. Because the victim can never assure himself that the menace is bluffing, he will not incur the cost of ascertaining the sincerity of the menace's threat. Moreover, once a bribery negotiation begins, the menace's refusal to accept the victim's initial offers will lead to the same uncertainty and costly stratagems as occur when the menace makes the first move. A menace may "bluff" by refusing a bribe offer that exceeds her true reservation price.
In summary, even assuming that the blackmail transaction is inefficient, there seems to be no economic justification for the legality of bribery. At most, the rule discriminates among the relevant threat situations crudely and imposes costs of its own that are impossible to compare to its benefits.
II. A CRITIQUE OF LINDGREN'S RIGHTS THEORY OF BLACKMAIL
An account of the blackmail theory wars must give special consideration to their most prolific and persistent combatant, Professor James Lindgren. In a series of articles, 3 2 Professor Lindgren has attacked all previously and subsequently articulated theories on grounds that each of them fails to account for at least some recognized cases of blackmail. In his phrase, he seeks to "unravel" the paradox of blackmail by creating a coherent theory that explains the variety of blackmail cases by a single principle. His project is unusual in seeking to provide both a descriptive and a normative account by use of a single principle. costs of disclosure and the victim may be genuinely uncertain about whether she will fulfill her threat. An additional element of bluffing is always present after a blackmailer has made an illegal blackmail threat: if she discloses the secret, she frees the victim to accuse her of attempted blackmail. The victim may counter-threaten the menace in such circumstances and the menace's costs of disclosure may increase accordingly. 33 I say "unusual" because of the improbability that a principle would perfectly replicate the operation of a legal rule without being simply a restatement of the rule in different language. A normative theory that purports to justify a rule and that does not conflict with at least some of the rule's applications is also likely just a restatement of the rule. 1680 UNIVERSITYOFPENNSYLVANIALAWREVIEW [Vol. 141:1663 Lindgren begins by rejecting the naive notion that blackmail law is intended to protect the victims of blackmail from improper pressure. Instead, he focuses on the persons from whom victims want to keep their secrets, such as spouses, business associates, law enforcement agencies, and the curious public. The victim's fear of disclosure arises because such third parties have the power to harm the victim if they learn the truth, a power Lindgren refers to as "leverage." 3 4 Such leverage takes various forms, such as example the power to prosecute the victim for a crime, to sue the victim for damages or divorce, or to ridicule the victim. Lindgren argues that blackmail is prohibited in order to prevent the blackmailer from using the leverage of such third parties against the victim, or, as he puts it, "bargaining with... [their] chips." 3 5
The normative argument undergirding this theory is that the law should assign the exclusive power to enforce a right to the one who possesses the right. 3 6 Third parties, from whom the victim wishes to keep his secret, have the right to harm the victim if they learn of the secret. The blackmailer, an interloper, has no standing to enforce this right. Lindgren thus unravels the paradox of blackmail by knitting one of his own: we outlaw blackmail in order to protect the exclusive power of third parties to harm the victims of blackmail.
This provocative thesis 38 is vulnerable to four types of objections: descriptive incompleteness, inadequate normative justification, normative overbreadth, and failure to account for the legality of bribery. Some time will be spent developing these critiques because some apply to other rights-based theories as well.
34 See Lindgren, Unraveling, supra note 32, at 702. 35 Id. He states elsewhere: "Whoever seeks a personal payoffby credibly wielding the ower of a third party to harm the victim is a blackmailer." Id. at 703.
6 See id. at 704 (arguing that "blackmail law is a manifestation of a core principle of our legal system, the assignment of enforcement rights to the victim").
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Lindgren argues that his thesis rationalizes the "claim of right" defense whereby threats that would otherwise be blackmail are permitted if the threatener is seeking restitution or damages arising out of the circumstances of the secret. See id. at 676-80, 713-16; see also MODEL PENAL CODE § 223.4 cmt. g (1980) . But the threat to disclose a secret will always be to use the leverage of third parties to the extent that disclosure is different from merely pressing the claim. Thus, the third-party thesis does not explain the legality of a threatener using a claim of right defense to a charge that she threatened to disclose an embarrassing secret. 
A. Descriptive Incompleteness
Perhaps the least important objection against the thesis is that it fails to satisfy Lindgren's own comprehensiveness criterion and so is vulnerable to the criticism that he levels against all other blackmail theorists: it does not apply to all cases of blackmail. The theory omits many cases of blackmail in which the potential harm from the disclosure cannot be meaningfully said to represent a third party's leverage. Because his theory is unified, this descriptive inadequacy also undercuts his normative arguments against blackmail.
Consider the following hypothetical case: in order to protect his mother's feelings, a son pays a menace who threatens to expose his father's marital infidelity to his mother.
3 9 The victim, the son, is not exposed to any leverage by his mother, who cannot use the information in any way to harm him. Nor is the son acting as an agent on behalf of his father to protect him from his mother's leverage. His motive is solely to protect his mother from the pain of learning the secret, not to neutralize any leverage she may have against his father.
Lindgren's third-party thesis omits such cases. The blackmailer is exploiting the son's concern for the third party (the mother), not the mother's leverage over the son. If the blackmailer is using anyone's "chips," she is using only her own. Thus, not all blackmail involves the blackmailer's appropriation of the leverage of a third party.
40
Some blackmail simply exploits the victim's concern for the third party's feelings. 39 The definition of blackmail in the Model Penal Code extends to threats to harm "any person" by exposure of the secret, not just the victim. See MODEL PENAL CODE § 223.4(3) (1980); see, e.g., State v. McInnes, 153 So. 2d 854, 855 (Fla. Dist. Ct. App. 1963 ) (finding that the victim was a corporate officer who was trying to avoid disclosure of a secret harmful to the corporation).
40 Lindgren seems not to have considered that the blackmailer's disclosure may threaten harm not to the victim but to some third party.
The blackmail victim pays the blackmailer to avoid involving third parties; he pays to avoid being harmed by persons other than the blackmailer. When the reputation of a person is damaged, he is punished by all those who change their opinion of him. They may "punish" him by treating him differently or he may be punished merely by the knowledge that others no longer respect him. Lindgren, Unraveling, supra note 32, at 702. Third parties are always "involved" in a threat to disclose a secret, but they do not always "punish" the victim, even in the attenuated sense suggested by this quotation.
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1682 UNIVERSITYOFPENNSYLVANIALAWREVIEW [Vol. 141:1663 Intuition suggests that this is a serious omission. It is likely that much spousal blackmail is paid at least in part out of similar motives. A philanderer may pay hush money more to protect the feelings of the betrayed spouse than to protect himself from her reaction. Thus, in many garden-variety cases of blackmail, it is simply inaccurate to describe the blackmailer as usurping the leverage of a third party over the blackmail victim.
B. Inadequate Normative Justtfication
A more serious objection to the leverage thesis is that it neither explains the immorality of blackmail nor legitimizes its criminalization. Lindgren fails to establish that the per se protection of the exclusivity of third-party leverage over the victim warrants the law's protection. A third party's leverage over the victim of secrets' blackmail may be illegitimate and even criminal. One may blackmail a battered wife by a threat to tell her husband where she is hiding, or blackmail a person in a witness protection program by a threat to publicize his identity. The leverage the blackmailer uses in these cases is the threat by the husband or the gangsters to criminally injure the victim. 4 1 What is wrongful about such blackmail is not that it misappropriates leverage from its rightful owner but that it may harm the victim. Nor is this problem limited to the use of leverage which would be criminal if used directly. Blackmailers often use noncriminal leverage of questionable legitimacy, such as the risk of embarrassment posed to public figures by readers of scandal magazines. Lindgren's thesis forces him to maintain that such leverage merits protection by criminal sanctions even though it is not even protected by the law of property. A third party's illegitimate or prurient interest in learning the secret and harming the victim cannot justify criminalizing the blackmailer's attempt to "appropriate" it.
42
41 If the third party in such a case were directly to threaten to use his leverage to obtain property from the victim, he would commit the crime of extortion.
42 See Lindgren, Unraveling, supra note 32, at 706. Lindgren uses various similar terms to characterize the supposed effects of the blackmail exchange on the third party. Sometimes he speaks of "suppressing" the third party's claim, see id. at 702, 705-07, sometimes of "settling" it, see id. at 702, 706-07. These terms are equally inapposite.
BLACKMAILERS & BRIBE TAKERS
C. Normative Overbreadth
The "misappropriation of leverage" thesis overlooks the conflict between its claim that the law protects third-party leverage and the fact that the same law encourages or permits many exchanges meant to reduce such leverage. For example, a person may quite lawfully engage in market exchanges that have as their sole purpose the preservation of the buyer's secrets from others.
43
In numerous lawful exchanges a potential menace receives compensation for promising not to disclose harmful secrets to third parties. Government employees, corporate employees, and professionals such as attorneys enter into binding confidentiality agreements at the beginning of their business or professional relationships whereby they accept compensation for agreeing not to disclose secrets to third parties who might exert leverage against their employers or their clients. 44 From the perspective of third parties, such sales of confidentiality neutralize third-party leverage over the client.
But these exchanges do not violate the principle that rights are enforceable only by those who possess them. Professional secretkeepers do not misappropriate the leverage of the nosy public, the business competitor, or the legal adversary when they sell a promise of confidentiality because those third parties have no property in or claim to the secret. Nor do blackmailers appropriate such leverage. Blackmail leaves the third party as fully empowered to harm the victim as he was before it. Third parties have no interest in the blackmail transaction, as is confirmed by the fact that the common law gives them no claim for compensation against either the blackmailer or the victim.
The leverage thesis also fails to explain why professional secretkeepers who are potential menaces may lawfully insist on payment for confidentiality agreements before they learn of the information 43 The general topic of secret-keeping has received some theoretical attention, of which the most comprehensive is KIM L. [Vol. 141:1663 but may not lawfully make an identical demand after they learn of the information. Thus, an executive's demand for payment for her confidentiality made when she is hired is legal, while her demand for payment for keeping her employer's secret after she learns of it is blackmail. 45 Because of its exclusive focus on third-party leverage, Lindgren's theory cannot discriminate between these two cases.
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In both cases, the victim pays the menace to prevent disclosure of information to third parties who could use the information to harm the victim. In both cases, the menace is bargaining with the chips of the third parties, from whose perspective both exchanges are equally destructive of leverage.
Although Lindgren's disregard of victims' interests prevents his theory from explaining the difference between ex ante and ex post agreements, the difference is easily explained from a victim's perspective. As noted above, the victim can obtain secrecy at a competitive price in the ex ante exchange but must pay a monopolistic price in the ex post exchange. In the ex ante exchange, the victim chooses to disclose his secret to the menace in order to gain from the professional or business relationship, whereas no such gain results from the ex post exchange.
The flaws in Lindgren's thesis arise because it ignores the interests of the blackmail victim.
46 Lindgren criticizes Epstein's theory because it would find such transactions to be blackmail because they involve money for concealment, but claims that his thirdparty thesis is not affected by the legality of such exchanges because no threat is used. See Lindgren, Unraveling, supra note 32, at 706. Yet, from the third party's perspective, the money is paid to defeat the third party's leverage over the victim and so the transaction should be offensive under Lindgren's theory whether or not a threat is made.
17 In view of the novelty of his thesis, Lindgren can perhaps be forgiven for occasionally seeming to forget the radical change his thesis makes in diverting attention from the interests of the victim to those of the third party. For example, he charges theorists who support the legalization of blackmail secrets with ignoring the "lives ruined by persistent blackmailers." Lindgren, Responding, supra note 32, at 36. Are these not the lives of the blackmail victims rather than those of the third parties whose leverage was misappropriated?
BLACKMAILERS & BRIBE TAKERS
D. Failure to Account for the Legality of Bribety
A final and critical inconsistency in Lindgren's third-party thesis is that it overlooks the legality of bribes that accomplish the same result as blackmail, from the third party's point of view. The law of blackmail prohibits the menace from initiating a forbearance exchange by a threat but does not criminalize her for accepting an exchange offered by a victim. Consider the following examples:
IA: An employee who is planning to retire has learned a secret harmful to her employer's business. After retirement, she will be able to disclose the secret without violating any legal duty that she owes to the employer. She threatens that she will expose the secret unless the employer pays her off. The employee thereby commits blackmail. 4 8 IB: Without being threatened, the same employer offers severance pay to the employee conditioned on her agreement not to expose its harmful secrets. 49 In accepting this payment on these terms, the employee is not guilty of blackmail.
2A:
During discovery, a plaintiff in a products liability lawsuit obtains evidence of the defendant's liability for many similar claims. The plaintiff threatens to publicize the document unless the defendant agrees to pay a handsome settlement. The plaintiff is probably guilty of blackmail. REv. 403,407-08 (1978) (arguing that threatening to publicize embarrassing allegations in a proposed civil claim in order to procure settlement may amount to extortion).
On the rights of plaintiffs to profit by disclosure of discovery information to third parties, compare Richard P. [Vol. 141:1663 2B: During discovery, the plaintiff in a products liability lawsuit obtains evidence of the defendant's liability for many similar claims. Without being threatened, the defendant offers to pay the plaintiff a handsome settlement conditioned upon plaintiff's agreement not to disclose the evidence. The plaintiff is not guilty of blackmail and the agreement is enforceable.
1
Lindgren's bargaining chips hypothesis fails to explain why such exchanges are legal if, but only if, the victim makes the first move. The consideration the victim offers in such exchanges will always reflect third-party leverage, yet the exchange is lawful so long as it does not result from the menace's threat. If the law's policy really were to protect the exclusivity of the leverage of third parties, it would be irrationally inconsistent to criminalize blackmail while ignoring this form of bribery. From the third party's perspective, bribery and blackmail are equally destructive of leverage. Thus, the attempt to resolve the paradox of blackmail by taking up the point of view of third parties must fail.
Something must be said about the more usual attempt to rationalize the law of blackmail as a violation of the rights of the victim. In what I have described as "efficient" blackmail, the menace intends to make the disclosure in the absence of an exchange and the disclosure would not violate any right of the victim. In such a case, the victim would certainly want the right to initiate the bargaining process and purchase confidentiality. But several theorists claim that the victim's rights are violated if the menace takes the first step. Thus, for example, Professors Fletcher and Gordon each argue that it is not at all "paradoxical" to outlaw a threat to do a lawful act. 5 2 Concededly, it does not defy logic to among similarly situated plaintiffs in products liability cases be permitted). " In order to protect themselves from other claims and from adverse publicity, defendants who settle claims often demand that plaintiffs return all copies of documents obtained in the lawsuit and keep confidential any harmful information that they have obtained during the course of discovery. 
